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628 COLUMBIA LAW REVIEW 

to sue in the jurisdiction in which his assignor or cestui resided. Such 
a proposition has never been suggested since the assignee and trustee 
are the real parties to the action. Peters v. Foster (1890) 56 Hun 607, 
10 N. T. Supp. 389; Merchants' Loan & Trust Co. v. Olair (1885) 
36 Hun 362, affd in 107 K T. 663. 

Wills — Provision that Devisee Support Third Person — Nature of 
Beneficiary's Rights. — The testatrix devised all her property to her 
children with the provision that they support her husband, but never- 
theless without any restriction or limitation whatsoever upon the power 
of sale of the devised property. An Indiana statute (Burns' Eev. 
Stat. 1914, § 3046) provided that where "any pecuniary or other pro- 
vision" was made for a husband in a will, he should take under the 
will, unless he elected to take under the laws of Indiana. The husband 
made no such election. Held, there was a provision for him in the will. 
Ohapman v. Bender (Ind. 1919) 124 N. E. 397. 

The nature of the rights of a beneficiary of a legacy of support will 
depend upon the exact wording of the devise. In the instant case, the 
testatrix would seem to have expressly negatived a charge upon the 
property by giving it without limitation upon the power of sale. 
Of. Gamer v. Wills (1891) 92 Ky. 386, 17 S. W. 1023; Biddle v. Beattie 
(1889) 77 Iowa 168, 41 N. W. 606. And as no duties were imposed 
upon the devisee either in regard to the property or proceeds of the 
property if sold, there is no basis for inferring a trust. Zimmer v. 
Sennott (1890) 134 HI. 505, 25 W. E. 774; 3 Pomeroy, Equity Juris- 
prudence (4th ed.) §1033. However, there is unlimited authority 
holding the devisee personally liable for the support where he has 
accepted a devise with a provision like or similar to that in the instant 
case. Shired v. NesUt (1911) 90 S. 0. 20, 72 S. E. 545; Bedfield v. 
Bedfield (1891) 126 N. T. 466, 27 N. E. 1032. It is to be noted, how- 
ever, that in all these cases there was a charge upon the property in 
addition to the personal liability; though there seems to be no reason 
why the personal liability may not be imposed without the charge as in 
the instant case. The basis of this personal liability would seem to 
be a promise implied by law and is enforceable by the beneficiary though 
no consideration moves from him. See Hodges v. Phelps (1893) 
65 Vt. 303j 26_Atl. 625; Brown v. Xnapp (1879) 79 N. T. 136, 143. 
As the devisee in the instant case accepted the devise, the right of the 
husband against him personally would seem to be a provision within 
the broad wording of the statute in question. Had the devisee not 
accepted, it would seem that the potential provision in the will would 
not come within the statute, since it is probable that the persons taking 
the property upon the devisee's refusal would not be liable for the 
support. 



